Examination of the Report of Botswana by the UN Human Rights Committee 

List of Issues
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DITSHWANELO – The Botswana Centre for Human Rights

Considering the examination of the Botswana report, in March 2008, by the UN Human Rights Committee, DITSHWANELO- The Botswana Centre for Human Rights, FIDH member organisation, has the honour to present to the experts of the Committee a list of issues regarding the human rights situation in Botswana.

Article 2, Article 26, and Article 27 – Equal Protection before the Law

1. Why has the Minister of Local Government not taken The Bogosi Bill to the people for wide consultation? 


The aim of The Balopi Commission 2001 was to examine sections 77
, 78
 and 79
 of the Constitution with the intention of making them ‘tribally neutral’. It was not for the purpose of examining The Bogosi Bill
, the overall aim of which is to ensure equal treatment for all tribes. It deals, inter alia, with the appointment of Chiefs. However, The Minister has stated that there is no need for nation-wide consultation on The Bogosi Bill because such consultation was conducted at the time of The Balopi Commission. 


The objective of The Bogosi Bill
 is to amend The Chieftainship Act in order to effect equal treatment and equal protection to all tribes in Botswana in accordance with the High Court decision in Shikati Calvin Keene Kamanakao, Kamanakao Association and Motsamai Keyecwe Mpho v The Attorney General of Botswana and Kgosi Tawana Moremi II
. This follows the Constitutional amendments to sections 77, 78 and 79 of the Constitution. However, the process of consultation remains one of serious concern. For the majority of Botswana citizens, being a member of an ethnic or tribal group is part of one’s identity. There has been a call for wider consultation to determine whether or not the Bogosi Bill, in its current form could achieve the goal of combating discriminatory attitudes towards certain tribes. The Minister of Local Government refused to take The Bogosi Bill for wide consultation amongst the people, in spite of concerns raised in various quarters, including the Ntlo Ya Dikgosi
.  As at 15 February 2008, The Bogosi Bill had only undergone its first reading during 2007.

2. To what extent are the residents of the Central Kalahari Game Reserve (CKGR) (both current and former) able to truly pursue their economic, social and cultural development in a sustainable manner
? 

For those who make a choice which differs from that which the government provides, e.g. relocate to where there are services, has there been action aimed at creating an environment conducive to talks, negotiations and constructive engagement aimed at a sustainable development solution which is rights-based and not only measurable in terms of the basic social services of education, health facilities, shelter and clean water provision by the Government? 

3. Thus, which steps, if any has the State taken to implement the High Court decision
 in the Roy Sesana, Keiwa Setlhobogwa and Others v. the Attorney General
? On December 13, 2006, Botswana's High Court ruled that the evictions were unlawful and unconstitutional.

Article 2, Implementation of Rights Recognised in the Covenant

4. Why has the ICCPR not been fully domesticated into national or municipal law? 

The existence of civil and political rights in The Constitution is not sufficient because these do not comprehensively reflect the rights in the ICCPR. An example is of non-discrimination on the basis of ‘national or social origin’, which exists in the ICCPR, but not in the Constitution of Botswana. Have any other conventions been domesticated into national or municipal law? If so, which ones?

5. When will the Immigration Act be made consistent with the ICCPR, which requires a hearing before a person is declared a prohibited immigrant? 

Section 11(6) of the Immigration Act states that: “No appeal shall lie under subsection (2) against any notice that a person is a prohibited immigrant by reason of any declaration by the President under section 7(f) and no court shall question the adequacy of the grounds for such declaration”.

Section 7 refers to prohibited immigrants and states that their entry into or presence within Botswana is unlawful. These include, in accordance with section 7(f): “any person who, in consequence of information received from any source deemed by the President to be reliable, is declared by the President to be an undesirable inhabitant of or visitor to Botswana”.

Section 36 (1) of the Immigration Act states that: “No person shall have the right to be heard before or after a decision is made by the President in relation to that person under the Act”.

Section 36(2) of the Immigration Act states that: “No person affected by any such decision shall have the right to demand any information as to the grounds of such decision nor shall any such information be disclosed in any court”.

Such provisions are also in conflict with section 3(a) of the Constitution of Botswana which provides for protection of the law for every person in Botswana. 

In the case of Good v Attorney General
  and Good v Attorney General
, Ken Good was declared a prohibited immigrant in 2005. The Court of Appeal ruled that the decision of the President cannot be challenged in a court of law. As the ICCPR has not been domesticated, it is of mere persuasive value and not directive.

Article 2, Article 3 and Article 26, Non-discrimination and Equality Between the Sexes

6. Why does The Abolition of Marital Powers Act of 2005 only apply to common law marriages and not to those conducted under the customary law regime? The State has indicated that there are plans to abolish marital power in customary marriages but has not provided any specific time frame. Is there one?

Prior to this amendment, women married in terms of the common law were regarded as minors and policies in financial institutions reflected this attitude. Married women were required to obtain the consent of their husband to obtain financial loans, for example. In some cases the family home was sold by the husband without the prior knowledge or consent of the wife. While the Constitution of Botswana forbids discrimination on the grounds of “race, place of origin, political opinions, colour, creed or sex”
 (section 3), the effect of traditional culture which prefers negotiation as a solution to problems as opposed to court action, can lead to unfair treatment of women and attitudes which perpetuate the perception of them having a minority status. 

7. There is need for measures to be adopted to address the issue of the status of women under customary law. 

Generally, The Government has achieved much in terms of the de jure aspects of women. However, de facto equality and protection continues to be a challenge. In contrast to Common Law, Customary Law and practice in Botswana continue to perpetuate unequal power relations between men and women.  Men continue to be treated as the head of the family with guardianship rights over women and children.  Areas of specific concern under the customary law are the following:

· A mother has no maintenance rights under Customary Law when children are born out of wedlock.  The father should pay the mother’s father compensation for damaging the family reputation, but has no duty to support the child.  The child’s maternal grandfather has a duty of support towards the child of his unmarried daughter.  This situation reflects the view that a woman remains her father’s ‘property’ until marriage, when she becomes her husband’s property.  Similarly, the father of the child has no visitation rights, as the child is considered to belong to the mother’s family.  This situation discriminates against both the mother and the father, and removes the child’s right to maintenance and to a relationship with his/her biological father. 

· if parents are married and separated, the custody of the child(ren) is traditionally granted to the father’s family, with the mother only having the right to visit.   

· Although Common Law does not allow persons below the age of 18 to marry, under Customary Law a child can be married, which often results in girls being forced into marrying someone against their will.  When married, they are also forced to leave school. 

· Where there is no written Will (which is typically the case), male children’s rights to inheritance tend to take precedence over female children’s rights.  Children born out of wedlock can only inherit from their mother. 

· Customary law also has the effect of limiting the resources available to women to protect themselves against sexual assault as male power is embedded in and operates within the rules and practices of social and legal institutions. 

Article 4, Article 9, Right to Liberty and Security of Person

8. When will The Intelligence and Security Services Bill
 which was passed by Parliament  and signed intolaw by President Mogae in December 2007, be made accessible to the public? 

In December 2007, The Intelligence and Security Services Bill was signed into law by President Mogae. The signed version of the law has not been made public. It had been the subject of concern by civil society and some members of parliament.
 

i) The law enables people to be arrested without a warrant in cases where the Director General suspects that the person to be arrested has committed or is about to commit an offence which is a threat to national security. The reason provided for the creation of this law was given in the memorandum to the Bill – namely  that ‘Botswana faces a number of threats or potential threats to its national security, political systems and its economy, all of which may be destabilised through subversive activities from the country’s detractors’.

ii) Although ‘threats to national security’ is the justification for the creation of the law, there is no clear definition and common understanding of what it constitutes. There is no process to determine that the suspicion concerning the threat is ‘reasonable’.  This opens the way to potential abuse of this law by those in authority.

iii) The role of the judiciary needs to be defined in terms of the issuing of orders to enable intelligence officers to conduct their work. Without such controls, intrusive methods of intelligence work could seriously erode fundamental human rights and create a culture of intimidation, fear and suspicion.

Article 6, Right to Life

9. What are the statistics for femicide for the years 2005 and 2006? Why has there been such an increase in femicide, often referred to as ‘crimes of passion’ in Botswana, despite the active use of the death penalty for the serious crimes of murder? 

10. While it is important that there be consultative processes in relation to the implementation of human rights, it is important to know how the Parliamentary Law Reform Committee proceeded in its work which led to the production of the report on public opinion on the death penalty. Were civil society organisations involved and consulted as a specific constituency? Which questions were asked of the people of Botswana when the Committee travelled the country on this particular task?

11. Please provide the statistics concerning all those who have been executed between the date of the independence of Botswana on 30 September 1966 and November 2006 when the State party report was prepared, by gender and age.

12. Please provide information about the procedures followed by the Advisory Committee on the Prerogative of Mercy. Are there minutes kept of all the meetings?  Please explain the reasons why, in the case of Lehlohonolo Bernard Kobedi v. The State 
, the Court of Appeal ordered that the execution of the sentence of death be stayed pending the appellant’s full exercise of his right to petition the State President for clemency? Is such an order given in all capital cases by the Court of Appeal?

13. In terms of section 53 of the Constitution, the President may grant to any person convicted of any offence, a pardon. Section 54 of the Constitution establishes The Committee for the Prerogative of Mercy which considers individual capital cases and advises the President on whether or not to grant clemency. 

The Attorney General is a member of the Committee, this despite him/her being responsible for prosecuting the defendant in the first place. The Clemency Committee does not have transparent procedures. 

In February 1999 and June 2003, DITSHWANELO – The Botswana Centre for Human Rights made formal requests to the Office of The President for information about the procedures followed by the Committee, but to date has not received a response.

Neither the condemned prisoner nor his or her legal representatives, have any right of appearance before the Committee. The State has said that this is due to the fact that the Committee is not a quasi-legal body, but an executive advisory body.

Article 7, Torture, Cruel Inhuman or Degrading Treatment or Punishment

14. In March 2006, DITSHWANELO visited the prison with the mother of Mr Oteng Modisane Ping (who was executed in April 2006). DITSHWANELO was denied access to Ping, and so was the mother of Ping. He was subsequently executed on the following day without notice given by the State to his lawyer or his family.

15. Why is the family not notified about the scheduled date and time of execution of a condemned prisoner? 

The body is buried on the prison grounds and the family is not able to visit the grave. The United Nations Human Rights Committee held in Mariya Staselovich v. Belarus that: “ the secrecy surrounding the date of execution, the place of burial and the refusal to hand over the body for burial have the effect of intimidating or punishing families by intentionally leaving them in a state of uncertainty and mental distress .. such treatment amounts to inhuman treatment”.

16. Is the Government considering making ‘torture’ an offence?

17. Corporal punishment is exercised as part of official sanction in customary courts and in schools. We appreciate the increased focus on the use of counsellors in schools. 

Are there any instances of the regulations concerning the implementation of corporal punishment, not being applied, for example recording the punishment in a Punishments Register Book? Have there been cases reported to the State, of children being physically injured by corporal punishment to the extent that they require medical treatment? Please provide examples of this. If so, which action, if any was taken? Which action has been taken against the teacher(s) responsible for administering the corporal punishment in such instances? Please provide examples of this. Are there male teachers, other than the head of a school, who have inflicted corporal punishment on female learners, contrary to the regulations? How regularly are the registers in which corporal punishment is recorded, examined? If these regulations are not strictly adhered to, how does the State intend to ensure that the rights of learners are protected? Are there plans to introduce the use of positive discipline methods in schools?

Article 9 and Article 10, Liberty and Security of Person and Treatment of Prisoners

18. Why are the reports produced by The Prison Visiting Committees not made public?

The Prisons Visiting Committees conduct quarterly visits to every prison facility. The Committees are appointed by the Ministry of Labour and Home Affairs. Although the Committees document their findings, their reports are not made public. 

According to newspaper reports, Botswana’s Minister for Labour and Home Affairs and the Commissioner of Prisons are well aware of the key problems in Botswana’s prisons, particularly overcrowding, which has caused acute accommodation problems – including reports of prisoners sleeping in toilets, difficulties for rehabilitation and healthcare, inappropriate mixing – including in the same room – the mixing of prisoners awaiting trial with convicted criminals.

The government has attempted to reduce the overcrowding problem by extending the use of corporal punishment, which is inhumane and degrading. 

19. The current policy of not providing condoms in prison, because of the implication that this would be seen as the Government condoning sodomy (which is illegal), unintentionally contributes to the spread of HIV/AIDS and deaths in custody.  It is not clear whether sufficient counselling and other support is effectively being given to HIV+ prisoners. 

The King’s College, London’s, International Centre for Prison Studies provides a prisons brief for Botswana which states that as at 3/12/2004 there were 6,105 prisoners in Botswana, including pre-trial detainees / remand prisoners, and including 463 in the Centre for Illegal Immigrants, according to the National Prison Administration. This figure compares with a prison capacity of 3,870 (3,366 in the prisons, 504 in the Centre). This report suggests 2,276 more people in prison (excluding the Centre for Illegal Immigrants) than capacity; i.e. 40% more people than places.

According to the International Centre for Prison Studies report, the number of pre-trial detainees / remand prisoners as a percentage of the prison population, as at 3/12/2004, was 25.1%. The Prison population rate is 339 per 100,000 of national population (based on 1.8 million, UN estimate at mid 2004). 

20. How regularly are alternatives to imprisonment utilised in the justice system? 

If not, why not, especially for juvenile offenders who are adversely affected by the overcrowding of the prisons. Are juveniles ever confined together with adults in prison?

Which plans are there for the establishment of a facility to cater for female children who have been given custodial sentences?

The Ikago Centre of The School of Industries in Molepolole was established in terms of The Children’s Act of 1981. It was created as a facility for children in conflict with the law. It became operational in 2002 and remains the only Centre in the country for children in conflict with the law. It currently only takes in male children aged 14-18 years of age. There are no facilities for female children. The Centre has the mandate to keep the boys until they attain the age of 21.

The children who are in the Centre at the moment are those on probation. They have appeared before the courts and have been found guilty of committing an offence. The courts have given them custodial sentences and ordered that they be accommodated at The Centre. They are taught vocational subjects such as automotive trades and welding.

Are  there any facilities for children in need of care? If so, where which are they? If not, are there any plans to use The Centre? If so, what are the anticipated risks of exposing children in need of care to children who have already been in conflict with the law?

21. Which plans if any, does the State have for ensuring that pre-trial detainees and convicted prisoners are held separately?  Even though this is provided for in terms of regulations 4 and 5 of the Prisons Regulations, is it possible to ensure implementation of the law when there is  overcrowding  of the prison facilities?

22. Is the denial of access to a human rights organisation to visit a condemned prisoner who requests a visit ‘arbitrary treatment?’ Does the condemned prisoner have the right to see whomsoever s/he wishes to visit her or him? 

In 2003 Mr Lehlohonolo Kobedi requested to be visited by DITSHWANELO – The Botswana Centre for Human Rights. This request was denied by the Commissioner of Prisons, without any reasons being furnished, other than that the decision-making lay within his discretion.

Article 12, Freedom of Movement

23. What has been the effect, in law and in practice, of the removal of s 14(3)(c) of the Constitution of Botswana on the freedom of movement of the Basarwa/San peoples with specific reference to the Central Kalahari Game Reserve (CKGR)? What was the reason for the removal of s 14(3)(c)?

Article 13, Rights of Aliens

24. Why is a person who is declared a prohibited immigrant by the President denied the right to demand any information as to the grounds of such decision? (s 36(2)). 

These limitations violate article 13. Without information to suggest ‘compelling reasons of national security’, why can such information not be disclosed in any court?

25. Are there any plans to explore sustainable measures to deal with the issue of undocumented migrants (illegal immigrants) who regularly enter Botswana from specific countries? How many undocumented migrants entered Botswana from Zimbabwe during the period January to November 2006? How many were repatriated from January to November 2006?

Article 13 and Article19, Rights of Aliens and Freedom of Expression

26. Does the State intend to amend The Immigration Act to ensure that it is not used to expel foreigners without providing them with the official reasons for their deportation? In 2005, two Zimbabwean journalists (Mr Roderick Mukumbira and Mr Charles Chirinda) were deported. No official reasons were provided for this action. The Immigration Act does not compel information to be made public concerning the reasons for the deportation in cases where the President declares one a prohibited immigrant. In both cases, public opinion in the media was that Charles Chirinda and Roderick Mukumbira had been deported for being critical of the Government of Botswana.

Article 14, Equality before the law

27. When will the Government of Botswana introduce a state-funded legal aid system to ensure that all persons have access to a fair trial? Which steps have been taken towards achieving this?

28. Please explain how the current pro deo system operates and how it is monitored to ensure that legal representatives of those charged with capital offences represent their clients adequately. How do the fees paid by the State to pro deo representatives compare with the legal fees charged on the open market? Could the fees paid to pro deo lawyers have any potentially negative effect on the defendant’s ability to have a fair hearing? 

In DITSHWANELO, Maauwe and Motswetla v. The State 1999, the accused had written to the Registrar of the Court asking him to appoint new counsel for them because their lawyers had failed to adequately consult and represent them. They had not had the opportunity to properly brief their court-appointed counsel. The prison officials confirmed that the attorneys had not visited the accused in prison. The accused also complained that the performance of their lawyers had been ‘woefully inadequate’. As a consequence the High Court quashed the decision of the Court of Appeal on the grounds that the men had not had a fair trial. 

In Badiri Motalaote v. The State Criminal Appeal
, the appellant wrote a letter to the Registrar after his appeal had been heard, to complain that there had been no consultation between him and his counsel. The court agreed to a re-hearing. The counsel admitted during the re-hearing that she had not consulted her client. She had relied on the record of the court a quo. It is generally accepted practice that a consultation is not necessary for preparation of argument to be presented to a Court of Appeal, which is generally bound by the record of the proceeding in the court. However, the opportunity to consult ought not to be missed before the appeal is called before the court.

29. Does the State have any plans to improve and increase access to justice for the indigent charged with a capital offence?

Article 24, Protection of Children by Family, Society and State

30. Are there any plans for reviewing the policy in accordance with which school fees were re-introduced at junior and senior secondary schools in 2006?

In 2006 school fees were introduced for children at junior and senior secondary schools. Fees were waived for those children from homes which could not afford to pay the fees. This determination was done by the government. While the aim of this policy was to ensure cost-sharing between the government and parents, there have been media reports of children whose families could not afford to pay the fees and who then ought to have been exempt from paying the school fees, but were turned away from school for non-payment of fees. DITSHWANELO – The Botswana Centre for Human Rights is engaged in facilitating constructive communication between the Government and  some representatives of the teachers. During February 2008, President Mogae was reported in official news reports as having suggested that the policy could be reviewed.

Article 27, Protection of the Rights of Minorities to Culture, Religion and Language

31. Are there any plans to review the Constitutional amendments following the findings of the Balopi Commission due to continued concern that the amendments do not actually remedy the fact that not all minority groups are represented in their own right in the House of Chiefs and are not recognised by the Constitution?

�	 Section 77 Constitution of Botswana : Composition of House of Chiefs 


	« (1) There shall be a House of Chiefs for Botswana.


	(2) The House of Chiefs shall consist of:


	(a) eight ex-officio Members;


	(b) four Elected Members; and


	(c) three Specially Elected Members. »


�	Section 78 Constitution of Botswana : Ex-officio Members of the House of Chiefs 


	« The ex-officio Members of the House of Chiefs shall be such persons as are for the time being performing the functions of the office of Chief in respect of the Bakgatla, Bakwena, Bamalete, Bamangwato, Bangwaketse, Barolong, Batawana and Batlokwa Tribes, respectively. »


�	Section 79 Constitution of Botswana : Elected and Specially Elected Members of House of Chiefs 


�	 No. 13 of 2007


�	 No. 13 of 2007


�	 MISCA No 377/99


�	 (House of Chiefs in September 2007), 


	See Press Statement on Bogosi Bill Breakfast Meeting 12 December 2007 – The Human Rights Sector of the Botswana Council of Non-Governmental Organisations (BOCONGO).


�	In 1997, a small group of Basarwa/San still living in the CKGR were resettled to the two resetttlement villages of Kaudwane and New Xade. The government claimed that this was a result of a mutual understanding that the continued presence of the group within the reserve was in conflict with the preservation of the game reserve. The government also claimed that it could not provide the group with basic infrastructure and services while they were within the reserve for the same reasons.  Some of the residents of the CKGR represented by First People of the Kalahari refused to move, citing difficult conditions in the new settlements, the  adjustment to unfamiliar environments away from their traditional homes, and many challenges such as, alcoholism and diseases, especially HIV-AIDS. 


�	§168. I have earlier held that the Applicants were lawfully in the CKGR. It follows therefore that the provision of the Wildlife Conservation and National Parks Act that forbids entry into the reserve does not apply to the residents of the CKGR who are permanently resident there. It also follows that refusal to allow the Applicants, who are part of the permanent residents of the CKGR, entry into the CKGR without permit is both unlawful and unconstitutional for the reason that it violates Applicants' rights of freedom of movement guaranteed by section 14(1) of the Constitution.


�	 MISCA NO. 52 of 2002 delivered in December 2006


�	   [2005] 1 BLR 462 (High Court)


�	   [2005] 2 BLR 337 (Court of Appeal)


�	 Section 3 Constitution of Botswana


�	 No. 23 of 2006


�	Cf attached Civil Society Press Statement 27 March 2007 and article by BOCONGO and DITSHWANELO – Some Observations concerning the Bill, 19 July 2007. 


�	 Court of Appeal No 25 of 2001 High Court Criminal Trial No. 25 of 2001 (High Court Criminal Trial No. F. 29 of 1997)


�	 No. 1 of 1991


�	 (Bizos JP)





